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allowed to establish a new power, in so far as they succeed they will 
have usurped the functions of the legislative department of the govern- 
ment. Everyone is interested in maintaining respect for the courts 
and upholding the laws, and no judge has any right to depart from the 
proper constitutional limitations on his official actions. It may be con- 
ceded that such a quick remedy is needed, but the relief should come 
from the legislature, and not from the courts. 

Since the time of Cromwell, English speaking people have developed 
an intense antipathy to a standing army ' ' and a widespread distrust 
of men of extreme views," ] and may not those judges, who make a 
remedy unknown to the law for an emergency, subject themselves to 
the same distrust ? 

S. S. P. Patteson. 

Richmond, Va. 



GENERAL CONTRACTUAL. POWERS OF MARRIED 
"WOMEN UNDER VIRGINIA CODE OP 1887. 



Chapter 103 of the Virginia Code, regulating the rights and ca- 
pacities of married women, and popularly known as the ' ' Married 
Woman's Law," is drawn with admirable skill and clearness, save in 
defining the general contractual powers of the wife. By the expres- 
sion "general contractual powers" is meant the powers of the wife 
to make contracts not in any manner connected with her business, 
trade, labor, services, or her separate estate, nor expressly upon the 
faith and credit thereof. 

The wife's powers of contract are thus defined by section 2288, cer- 
tain clauses of which are italicized for convenient reference hereafter. 

" She may make contracts, as if sole, in respect to such trade, business, labor, ser- 
vices, and her said separate estate, or upon the faith and credit thereof; and upon such 
contracts, and as to all matters connected with, relating to or affecting such trade, 
business, labor, services or separate estate, and upon contracts and liabilities in- 
curred before her marriage, she may sue and be sued in the same manner, and 
there shall be the same remedies in respect thereof, for and against her and her 
said estate, as if she were unmarried." 

The legal consequences of the valid exercise of these powers are 
thus prescribed by section 2289 : 

" In any case in which a married woman may sue or be sued under the pro- 
1 Taswell-Langmead's English Const. Hist. (5th ed.) p. 510. 
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visions of the preceding section, a personal judgment or decree may be rendered for 
or against her ; and when against her, the same may be enforced against her, and 
any separate estate she has or may subsequently acquire (but only against such estate), 
in the same manner as if she were unmarried." 

Section 2295 contains the further provision that 

"Every contract hereafter made by a married woman, which she has the power to 
make, shall be deemed to be made with reference to her estate which is made her 
separate estate by this chapter, as a source of credit." 

The contracts of the wife which we propose to discuss are not those 
described in the statute as made "in respect to " (i. e., "concerning," 
"connected with," "relating to") her separate estate, or business, 
etc., nor those made expressly on the faith and -credit of such estate. 
There would seem to be no difficulty as to these. We propose to dis- 
cuss those contracts alone which have no other foundation for their 
legal existence and operation than as being impliedly made on the 
faith and credit of the statutory estate. 

It is clear enough that any contract "which she has the power to 
make, " is " deemed to be made with reference to ' ' her statutory 
estate "as a source of credit" (sec. 2295). But this provision does 
not assist us in determining what those contracts are ' ' which she has 
power to make. ' ' This is the very point of difficulty. After ascer- 
taining that she has power to make the contract, then the question as 
to the legal effect is simple enough. 

What contracts, then, not in connection with her trade, business, 
etc. , or her separate estate, nor made expressly on the faith and credit 
thereof, has she power to make ? Suppose, for example, she indorses 
a note for the accommodation of her husband, or of a stranger, under 
what circumstances, if any, and to what extent, is the contract ef- 
fectual ? 

At common law the wife could make no contract. The rule 
applicable to the equitable separate estate is that she cannot bind 
herself personally, but if she has such estate she may bind so much as 
she has, but not that which she may subsequently acquire. Filler v. 
Tyler, 91 Va. 458 (1 Va. Law Reg. 345 and note). And such was 
held to be the rule under the Smith Act. Duval v. Chelf, 92 Va. 
489 (1 Va. Law Reg. 895 and note). So that, prior to the adoption 
of the Code of 1887, a wife who had no equitable separate estate, nor 
estate under the Smith law, could bind neither her estate nor her per- 
son by any engagement whatsoever. And even if she had estate 1 of 
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the character described, her engagements were binding only to the 
extent of such estate, and no further. 

We are so accustomed to construe the wife's contractual powers in 
the light of these principles, that in considering the' Code provisions 
on the subject, we are apt to read these principles into the statute, 
without stopping to consider whether or not this is justified by its 
language. And we shall see presently that this appears to have been 
done by those who have preceded us in the study of this question. 

That it was the intention of the revisors of the Code to make a 
radical departure from the ancient principles of the equitable separate 
estate, already noticed, strikingly appears in the two provisions of 
section 2289: 

(1) That when a judgment is entered on what we may term her 
Code contracts, it is a personal judgment; and 

(2) That this judgment may be enforced (a) Against her, and 
(b) Against any separate estate she has or may subsequently acquire. 

Or, to present the contrast more sharply: 

Under the rules of the equitable sep- Under the Code the judgment binds- 

arate estate the decree binds ( 1 ) The separate estate then owned. 

The equitable separate estate owned, when ( 2 ) Any separate estate thereafter acquired, 

the engagement was made, and nothing more. ( 3 ) The person of the wife. 

In the very excellent discussion of this statute by Mr. Burks (Burks' 
Prop. Rights of Mar. Women, p. 81), it is said (italics ours): 

" Observe that the capacity to contract is only extended to married women who 
have a separate estate. The common law disability is not entirely removed, and it 
is believed that the contracts of married women who have no separate estate at 
the time the contract is made, are still void as at common law, unless perhaps a 
contract for the acquisition of a separate estate may be deemed an exception." 

On pp. 80-81 the same author clearly indicates it as his opinion 
that if she has a separate estate, any contract which she makes will be 
held, as a matter of law, to be made upon the faith and credit thereof, 
and hence will be a binding contract. 

In a note to Filler v. Tyler, in 1 Va. Law Reg. 357, the late Judge 
Burks (believed to have been the author of the statute) expresses 
similar views. He says: 

" It has been a rule that a contract or engagement of a married woman, in or- 
der to make her separate estate, whether statutory or equitable, liable under it, 
must be made in respect to that estate or on the faith and credit thereof. She 
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must have intended, to make it liable, and the difficulty with the courts has been to 
determine whether such intention existed or not, and upon this question there has 
been no little conflict of decision. The difficulty is now for the most part re- 
moved in Virginia. If the wife has any statutory separate estate whatever [italics ours] , 
and makes a contract on her own account (not as agent for her husband), though 
she is silent as to her intention to charge the estate, she is conclusively presumed to 
have made the contract on the credit of that estate sec. 2295." 

In Duval v. Ghelf, 92 Va. 489, the Virginia Court of Appeals, in 
passing upon a contract made by a wife under the Smith law, incident- 
ally discusses the statutory separate estate under the Code, and com- 
mits itself obiter to similar views (p. 493). 

It will be observed that each of these authorities would exact as a 
condition precedent to the right of the wife to make a general contract, 
not concerning her separate estate or her business, the ownership of 
some statutory estate at the time she makes the contract. 

If we accept these statements as authoritative — and they are cer- 
tainly entitled to great weight — then the contractual powers of the 
wife may be thus stated : 

(1) She may contract as if unmarried in respect to (t. e., in con- 
lection with) her separate estate, or her trade, business, work, etc. 

(2) If she has any separate estate whatever, any contract that she 
may make, though not in any manner connected with her separate 
estate, will be deemed, as a matter of law, to be more on the faith and 
credit of her statutory estate. 

(3) If she have no separate estate whatsoever, she is subject to all 
the disabilities of coverture, save as mentioned in proposition (1) 
above, i. e., where she is engaged in business, etc. 

Now we submit that the learned authorities quoted have borrowed 
some of the principles of the equitable separate estate and of the 
Smith law — principles entirely reasonable when confined to the sources 
whence they were taken — and have read them into the statute, 
without observing that neither the language nor the general policy of 
the statute warrants the interpolation. That which was eminently 
reasonable as applied to the equitable separate estate or to the Smith 
law, becomes wholly unreasonable when applied to the statutory es- 
tate, because of the radical difference, already pointed out, in the 
character of the latter estate, and in the consequences flowing from a 
contract made on the faith and credit thereof. It is both a reasonable 
and a logical requirement that a married woman must possess equitable 
separate estate as a condition precedent to her right to make engage- 
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ments on the credit of it, because she can neither bind herself 
personally nor anticipate the acquisition of such an estate. She can 
bind what she has, and no more. As already shown, similar princi- 
ples obtained under the Smith law; that act did not contemplate that 
she could bind either her person or her subsequently acquired property. 
The reasoning in each case is that she must have intended to bind 
something; that inasmuch as she cannot bind her person, she must 
have meant to bind her estate; but as she cannot anticipate the owner- 
ship of the estate, if she has nothing she can bind nothing. Hence, 
present ownership of estate as an iudispensable prerequisite of the right 
to exercise contractual powers was a necessary corollary from these 
principles. This requirement results in no inconvenience or uncer- 
tainty, since the wife's contractual powers are here precisely commen- 
surate with the value of her estate. If she owns estate to the value 
of a single dollar, she may contract to that extent and no further. If 
she possesses $1,000, that amount is the measure of her contractual 
powers. Persons who deal with her are therefore able to gauge her 
powers of contract with some degree of accuracy. 

But the value of her present statutory estate, under the Code, is not 
the measure of her contractual powers. On the contrary, she is 
expressly permitted to anticipate the acquisition of a separate estate, 
and to bind herself personally, as already shown. A judgment en- 
tered against her on any contract she may make, binds not only her person 
and her present statutory estate, but her future statutory estate, as 
well. And herein lies the radical point of departure from the doc- 
trines of the equitable separate estate. Here there is not the same 
reason, nor any reason, why she should possess ' ' some ' ' estate in order 
to make a binding contract. The statute does not in terms require it. 
Then why require it by construction ? 

Again, if having a statutory estate, howsoever small, she may validly 
contract, and bind herself personally to an extent far in excess of its 
value, as she clearly may, and as the authorities quoted seem to con- 
cede that she may — in other words, may contract on the credit of an 
estate, not yet acquired, provided she has some already — why may she 
not likewise anticipate the acquisition of an estate, and contract on 
the faith of it, in the first instance t The statute nowhere requires in 
terras that she must possess this property qualification ; and we 
submit, with deference, that there is not anywhere in the entire 
chapter the faintest suggestion of it by implication. If she has no 
estate, why may she not contract on the faith of one by anticipation — 
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just as her husband does when he makes a contract without present 
estate ? 

Now, having shown that there is no reason why the present owner- 
ship of statutory estate should be , a prerequisite to her power to 
contract, let us see as the consequences if the opposing view prevails. 
In the note of Judge Burks, above quoted from, it is said that if she 
have any statutory separate estate ' ' whatever, ' ' she may make a valid 
contract; and, of course, a contract binding on her personally, and on 
any future estate acquired, to an extent absolutely unlimited, by reason 
of the provision of section 2289, that 

" In any case in which a married woman may . . . .be sued under the pro- 
visions of the preceding section, a personal judgment or decree may be rendered 
.... against her ; and .... the same may be enforced against her, and any 
separate estate she has or may subsequently acquire (but only against such estate) in 
the same manner as if she were unmarried." 

Hence, if she have $1,000 worth of statutory estate, and endorses 
her husband's note for $100,000 — the contract would be binding upon 
her; a personal judgment would be entered against her; the $1,000 
of estate in possession would be subjected, and the proceeds credited 
on the judgment; the balance due, $99,000, would remain as a valid 
security, enforceable against her person wherever it might be so en- 
forced against one fully mi juris (as by arrest in absconding debtor 
proceedings, summons to answer interrogatories, etc.), and enforceable 
out of any statutory estate she may subsequently acquire. 

If the wife who possesses statutory estate of the value of $1,000, 
may thus contract to an unlimited extent, why not the wife who has 
but $500? And why not she who has but $100? If the ownership 
of $100 qualifies her to make contracts without limit, say to the ex- 
tent of a million of dollars, the same result must follow if she have 
but $10, or $5, or $1, or one cent. 

The following propositions, then, necessarily result from the doc- 
trine asserted: 

(1) A wife with statutory estate worth one cent, may, by contract, 
bind herself personally, to an unlimited extent. 

(2) A wife without one cent's worth of such estate cannot contract 
generally, even to the buying of a breakfast! 

To heighten the interest of the situation, add to the foregoing, the 
consideration that there is not in Virginia a wife, howsoever poverty- 
stricken, who does not possess sufficient estate to qualify her to exercise 
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contractual powers, under proposition (1). The dress in which she is 
married — the cracked mirror before which she adorns herself, and the 
pieces of brass jewelry which furnish the adornment, if owned by her 
and acquired since May 1, 1888, constitute "some'' separate estate. 
So that the requirement that she shall own "some" estate would in 
practice exclude no woman from the privileges of the statute. 

We may conclude, therefore, with some confidence, that the learned 
gentlemen who are responsible for this statute did not intend that 
ownership of some estate should be essential to entitle a wife to the 
contractual privileges under it. 

The answer to this argument will be that "some" estate means 
estate of appreciable value — and that homespun ginghams, cracked 
mirrors and brass breast-pins do not constitute separate estate at all — 
or else are not of sufficient value to qualify the owner to make con- 
tracts under the statute. But if these are acquired since May 1, 1888, 
they must be separate estate; the statute applies to property of every 
conceivable description. If we exclude property of the character 
mentioned, we engraft an unwarranted exception upon the plain lan- 
guage of the statute; and we are led at once into the mazes of uncer- 
tainty as to the particular kinds of property the wife must possess in 
order to enable her to make contracts. And if we admit that property 
of the character mentioned is separate estate, but insist that it shall 
be of "appreciable" value, we throw open still wider the doors to 
doubt and uncertainty by the additional question, How much must she 
possess ? if estate of the value of one dollar is not a sufficient prop- 
erty qualification, would $10 worth be sufficient ? If not, would $50 ? 
$100? $500? Where shall the line be drawn? Who will suggest 
the limit ? Until the limit is definitely fixed, if there be a limit, the 
public cannot hazard even a guess as to whether any particular wife is 
qualified to contract or not. Nor can counsel advise as to whether a 
cause of action exists on the wife's attempted contract, or make proper 
allegations in his declaration in an action against her. 

The conclusion to which these considerations inevitably lead us is, 
that no property qualification whatever is necessary in order to entitle 
the wife to make a general contract. 

If our proposition last stated be true, and the ownership of statutory 
separate estate be not essential to the exercise of contractual powers by 
the wife, we are confronted with the question, What is essential ? Un- 
der what circumstances are her general contracts binding ? 

Inasmuch as she may bind herself personally, and may engage in 
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business, and may work and labor for herself, and may, besides, and 
chiefly, anticipate the acquisition of a separate estate, our conclusion is 
that, with the exceptions presently to be mentioned, any contract 
which she makes, whether she have any separate estate or not, and 
whether she be engaged in trade or business or not, is binding upon 
her personally, and is deemed as a matter of law to be made upon the 
faith and credit of the separate estate then owned or thereafter to be 
acquired. 

By saying that she binds herself personally, is not meant that an un- 
limited judgment is entered against her — but such a judgment as sec- 
tion 2289 prescribes— 4. e., a judgment enforceable against her and 
any statutory estate she has or may subsequently acquire. 

It seems to us that a careful reading of the statute as a whole, indi- 
cates an intention on the part of the law-makers to completely emanci- 
pate the wife for the future, so far as her right to make contracts is 
concerned, but to preserve all the disabilities so far as they relate to 
her common law estate and her equitable separate estate. It is clear 
from sections 2288 and 2295 that it was intended that she should have 
power to make contracts which have no reference whatever to her trade 
or business or her separate estate. She is empowered by the former 
section to make contracts "in respect to " (i.e. " in connection with " ) 
her trade, business, etc., and her separate estate " or upon the faith 
and credit thereof. ' ' We have already shown that she may bind her- 
self personally and anticipate the acquisition of a separate estate. The 
phrase "on the faith and credit thereof" has a well understood mean- 
ing in the law of married women, to-wit, that whenever she makes a 
contract, she is presumed, as a matter of law, to have contracted with 
reference to whatsoever she has authority to bind. The authorities 
already quoted admit that if she is qualified to contract at all, her 
contracts are impliedly made with reference to her separate estate as a 
source of credit. (In addition to the authorities already quoted, see 
especially Judge Burks' note to Duval v. Chelf, 1 Va. Law Reg. 899. ) 
Having shown that the capacity to work and labor for herself, engage 
in business on her own account, and above all to anticipate a future 
estate, of themselves qualify her to make any contract (with the excep- 
tions to be mentioned), to the extent of subjecting herself to a limited 
judgment thereon, it follows in the very words of section 2295 that 
' ' every contract which she has power to make " is " deemed to be 
made with reference to" her separate estate "as a source of credit." 

It may be argued against this conclusion that if it was the intention 
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of the revisors to give her such broad powers, it would have been done 
in express terms, without so much circumlocution. It is difficult to 
answer the argument satisfactorily. But we are not concerned so 
much with the intention the revisors may have had in mind, as with 
the legal intention expressed in the statute they have drawn. Modem 
legislation on this subject is the product of evolution, and the statutes 
in those States which were late in adopting them are composite produc- 
tions, made up of parts taken from the legislation of States earlier in 
the field. The States have copied from each other, instead of each 
boldly accomplishing the desired object in its own way. And hence we 
cast no reflection upon the revisors when we conclude that in adopting 
this statute, confessedly modelled after previous legislation elsewhere, 
they did not fully apprehend its precise import in every detail* — or, 
if so, they did not observe that the result attained might have been 
reached by a less circuitous route. 

One exception noted above to the wife's general contractual powers 
arises out of the provisions of section 2295 : 

" If the contract be a covenant or a warranty in such a writing as is mentioned 
in section 2502, it shall be subject to the provisions of said section." 

Section 2502, here referred to, after providing that a married 
woman may convey (and by Acts of 1889-90, p. 193, may contract 
to convey), along with her husband, her common law lands, contains 
the following clause: 

"Such writing shall not operate any further upon the wife, or her representa- 
tives, by means of any covenant or warranty contained therein, which is not made 
with reference to her separate estate as; a source of credit, or which, if it relate 
to her said right of dower, or to any estate or interest conveyed other than her 
own, is not made with express* reference to her separate estate as a source of credit." 

Hence: (1) If she make a conveyance of her common law lands, 
with covenants of title, she is liable thereon only as made on the 
credit of her separate estate; that is to say (we suppose), in case of a 
breach of the covenant, and action brought, the judgment would be a 
limited judgment, binding, besides her person, only the statutory estate 
she has or may subsequently acquire; if, however, (2) The covenant 
be in a conveyance not of her own lands, but of her contingent right 
of dower in her husband's lands, or of any interest therein other than 
her own, such covenant of title does not bind her or her estate at all, 
unless expressly made upon the faith and credit of her separate estate. 

* The word " express " Is omitted from section 2302 In the re-enactment thereof by 
Acts 1889-90, p. 193, but this seems to have been an inadvertence. 
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The use here of the antithetical phrases " made with reference to her 
separate estate as a source of credit" and made "with express refer- 
ence to her separate estate as a source of credit," indicates, in unmis- 
takable terms a power in the wife, under chapter 103, to contract on 
the faith and credit of her estate by implication, as well as expressly; 
and a power to make a general contract (e. </., of warranty of common 
law lands) not in respect to her business or separate estate. 

Another exception to the wife's general contractual powers arises 

out of the provision of 2294, that 

" Nothing contained in the preceding sections of this chapter shall be con- 
strued to prevent the creation of equitable separate estates. Such estates shall 
not be deemed to be within the operation of the said sections, but they shall be 
held according to the provisions of the respective settlements thereof and shall be 
subject to and governed by the rules and principles of equity applicable to such 
estates." 

The wife could, therefore, make no contract by which her equitable 
separate estate might be affected, save such as she might have made 
before the adoption of the statute. 

It is reasonably clear also that a contract directly affecting her com- 
mon law lands — as, for example, a contract to convey them — would 
be governed by the provisions of section 2502 already quoted, and not 
by chapter 103, so far as. the specific enforcement of such contract is 
concerned; but if the contract conform to section 2502 (as amended), 
it is not perceived why the other contracting party might not sue the 
husband (as a necessary party to the contract) and wife at law, for 
damages for its breach, and thus obtain judgment against both. As 
to the wife such judgment would probably be held to be subject to the 
limitations of section 2289 — the ground of the action against the wife 
being that she contracted with reference to her statutory estate (ac- 
quired or to be acquired) as a source of credit. W. M. Lile. 

NOTE. — Since this paper was prepared, there have been placed at our disposal 
several forms of declaration against married women, under chapter 103, prepared 
by the late Judge Burks. These forms were published in the December number 
of the Virginia Law Register. They bear date May 14, 1888, and were, there- 
fore, prepared only a few days after the Code of 1887 went into effect. It will be 
observed that each of them contains the allegation that (he defendant "is entitled 
to a certain legal separate estate acquired under the provisions of chapter 103 of 
the Code of Virginia," and that the contract sued on was " made on the faith and 
credit of her said legal estate." That Judge Burks included the latter allegation 
in his forms, and yet in his note to Duval v. Chelf, 1 Va. Law Reg. 899, expressed 
the opinion that such an allegation was unnecessary, as noted in the December 
number of the Register (p. 614), does not indicate any inconsistency of view, 
or change of opinion on the subject. He doubtless inserted the allegation out of 
abundant caution, as any good pleader ought to do, until the Court of Appeals 
shall declare it unnecessary — as we believe it will do when the question is fairly 
presented. W. M. L. 



